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cease. They claim that, by virtue of a declaration of international 
law contained in an international treaty to which the foreign countries 
in which their property is situated were not parties, they have the 
personal right to enjoin the shipments for the purpose of stopping the 
war, and thus saving their property from the destruction which they 
apprehend will result to it from a continuation of the war. When 
complainants' cause is thus analyzed, and the nature of the alleged right 
under the treaty is considered, it is obvious that a court of equity 
cannot take cognizance of the cause. The main case relied on by the 
counsel for the complainants is the case of Emperor of Austria v. Day, 
3 De Gex, F. & J. 217 (English Chancery Reports), in which the Emperor 
of Austria sought and obtained an injunction to restrain the manu- 
facture in England of a large quantity of notes purporting to be receiv- 
able as money in, and to be guaranteed by, Hungary. That action was 
brought by the Emperor of Austria as the sovereign and representative 
of his nation, and the case turned and was decided on considerations 
entirely different from, and in no manner resembling, those presented 
in this cause. It may be worth noticing that the counsel for the Em- 
peror of Austria freely conceded in the argument of the case that the 
exportation of munitions of war could not be enjoined. I am clearly 
of opinion that this cause is not within the cognizance of this court, 
and for that reason the rule nisi must be denied. 



SAMUEL PEARSON VS. ALLIS-CHALMERS COMPANY 1 

Circuit Court, Milwaukee County, State of Wisconsin 
May 29, 1915 

Statement of Facts 

On the twenty-ninth day of April, 1915, the plaintiff, pursuant to 
the laws of the State of Wisconsin, caused to be issued by his attor- 
neys, Messrs. Cochems and Wolfe, a summons in due form of law, 
commencing an action against Allis-Chalmers Company, a corpora- 
tion, and Otto H. Falk, and certain unknown persons, and invoked 
the provisions of Section 4096 of the Revised Statutes of this State, 
commonly known as the "Discovery Statute," for the examination 
of the said Otto H. Falk, by giving him notice, accompanied by an 

1 Printed from certified copy of decision furnished by the Clerk of the Court. 



884 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

affidavit, purporting to state the general nature and object of the 
action as required by said section of the statute. The notice set the 
examination for hearing before Mr. Adolph Kanneberg, a court com- 
missioner of this county, for the fifth day of May, 1915, and the 
plaintiff caused the said summons, affidavit, and notice to be served 
upon the said defendant Falk, together with a subpoena issued by 
said commissioner, requiring the appearance of the said Otto H. Falk 
before said commissioner at the time and place stated, and that he 
bring with him and have at the time and place above named "all of 
the letters, correspondence, contracts and agreements, with the Beth- 
lehem Steel Company" (presumably the contract or contracts referred 
to in the affidavit). 

The examination is sought before pleading in the action. The 
statute permitting examination under such circumstances, so far as 
it is necessary to be here considered, reads: 

If such examination shall be taken before issue joined, the notice of taking -the 
same shall be accompanied by an affidavit of the party . . . stating the general na- 
ture and object of the action, that discovery is sought to enable the party to plead, 
and the points upon which such discovery is desired, and such examination shall 
be limited to the discovery of the facts relevant to such points. 

The affidavit, so far as it is material, states: 

That the plaintiff is a citizen of the United States of America, and that he has 
valuable property interests located within the boundaries of the German Empire. 
That he is the owner of securities issued by the German Government. That the 
German Empire is and for some time past has been engaged in war with the coun- 
tries of Great Britain, France, Serbia, Montenegro, Russia and Japan; that great 
quantities of ammunition have been and will be consumed, and that one type of 
ammunition indispensable to the belligerents is a projectile known as shrapnel 
shell, which is designed for but one purpose, and that is the destruction of human 
life and property, and " that the intent of the war now being conducted by said afore- 
mentioned countries against the German Empire is to so cripple said empire by the 
destruction of the lives of its citizens and its property, both public and private, as 
to compel the submission of said empire to the future disposition of its national 
domain or to surrender of its sovereign life as said allies, if victorious, may dispose." 

The affidavit refers to the proclamation of the President of the 
United States upon the breaking out of the war, asserts that the pro- 
visions of Sections 5281 to 5291 of the Revised Statutes of the United 
States manifest the spirit of moral obligation incumbent upon the 
citizens of the United States as a neutral power toward the belligerents, 
and that said moral standards of conduct are further established by a 
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firmly fixed principle of international law, under which, if the United 
States Government sold munitions of war to either of the belligerents, 
said act would constitute an act of unneutrality and would involve 
the United States in war with the offended party. It further alleges 
that said moral standpoint is, moreover, fixed as between nations by 
the fact that every neutral Power of the first rank in the world has 
forbidden the exportation of munitions of war to the belligerents, and 
in many instances, have forbidden the transport of munitions of war 
over their territory to belligerent nations. "Said moral standpoint is, 
moreover, fixed by the common judgment and consent of all men. 
That if arms and ammunition were withheld by the United States 
from either of the belligerents, the operations of said belligerents, 
resulting in wholesale bloodshed and taking of life and vast destruc- 
tion of property, would be promptly curtailed and the duration of the 
war shortened." 

It further alleges, upon information and belief, that the shell manu- 
factured by the defendant is transported, under the direction of the 
Bethlehem Steel Company, of Pennsylvania, to the countries hostile 
to Germany, and that a contract exists between the defendant and the 
Bethlehem Steel Company. 

And it further alleges, upon information and belief, "that the above 
named defendants entered into an agreement, contract and conspiracy 
with said Bethlehem Steel Company and with other persons as yet 
unknown to plaintiff for the purpose of carrying out said grossly 
immoral act. That as a result of said conspiracy and acts of said 
defendants and their co-conspirators, said defendants are menacing 
the financial integrity of said German Empire, and are destroying the 
value of said plaintiff's property, interests and holdings in said em- 
pire, not only by general destruction of property values directly 
resulting from said acts of said conspirators, but by endangering the 
physical destruction of said property of said plaintiff, which loss and 
destruction will be irreparable." That the defendant was not, before 
the war, engaged in the manufacture of war material; that the con- 
spiracy indicated is made criminal by Section 4568 of the Wisconsin 
Statutes. 
The points upon which the plaintiff seeks discovery are as follows: 

1. The names of each and every person or corporation with whom said defend- 
ants, or either of them, have contracted for the manufacture of shrapnel shell or 
similar munitions of arms. 
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2. The extent and nature of such contracts. 

3. The names of consignees of shipments of said shrapnel shell. 

4. The exact undertakings of said defendants, and each of them, in pursuance 
of the agreement hereinbefore mentioned. 

5. The motive, as to whether it be immoral or otherwise, of said defendants 
in said conspiracy. 

6. The knowledge of said defendants, or otherwise, as to whether said shrapnel 
is a violation of any of the sections of the federal statutes referred to in this affidavit. 

On the fourth day of May, 1915, the defendant Falk obtained an 
order to show cause, returnable on the eighteenth day of May, 1915, 
why the examination of the said Falk should not be perpetually stayed 
and the action dismissed. The appearance of said Falk was special, 
for the purpose only of obtaining the relief prayed for in the order to 
show cause. 

Said affidavit sets forth the following facts and contentions of the 
defendant: 

1. That the affidavit of Pearson does not show facts constituting a cause of 
action. 

2. That it affirmatively appears therefrom that Pearson has no cause of action 
against the defendants, or either of them. 

3. That the defendant is charged with the commission of the crime of con- 
spiracy with the Bethlehem Steel Company and others, in violation of the statutes 
of the United States and the statutes of the State of Wisconsin. 

4. That, being so charged, he cannot be examined under the laws of the United 
States or the State of Wisconsin for the purpose of establishing such conspiracy or 
of ascertaining facts upon which to base such charge of criminal conspiracy. 

5. That he cannot, under the laws of the United States or the State of Wis- 
consin (being charged with such criminal conspiracy) be required to produce the 
papers mentioned in the subpoena — namely: all of the letters, correspondence, 
contracts, agreements with the Bethlehem Steel Company, or any other papers 
bearing upon the subject matter thereof, for the purpose of establishing such con- 
spiracy, or ascertaining facts or information upon which to base such charges of 
criminal conspiracy against him. 

6. That the subpoena is void and was illegally issued. 

7. That the Circuit Court of Milwaukee County is without jurisdiction to 
entertain the subject matter of this suit or the proceeding for the examination of 
the deponent and the production and examination of the papers, documents, or other 
matters required under the subpoena. 

8. That the court commissioner is without power or jurisdiction to entertain, 
hear, and conduct the examination and compel the production of papers, docu- 
ments, et cetera. 

9. That the proceedings for the examination of the defendant are contrary to 
and in violation of the Constitution of the United States and of the State of Wis- 
consin. 
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10. That the proceedings and subpoenas issued by the commissioner for the 
production of all letters, correspondence, contracts and agreements, with the Beth- 
lehem Steel Company are in violation of and contrary to the Constitution of the 
United States, and especially of the fourth and fourteenth amendments, and con- 
trary to the Constitution of the State of Wisconsin. 

Opinion 

Upon the argument of this case it was conceded by the plaintiff 
that the relief sought by him is a judgment in equity restraining the 
defendants from selling munitions of war to the belligerents who are at 
present at war with the Empire of Germany. As stated by the counsel 
for the plaintiff, "Mr. Pearson is here as a private individual, pursuing 
a private right for a distinctly wrongful act threatening damage to him." 

The functions of the three branches of the Government of the 
United States, and of the several States, are clearly defined and well 
understood. The plaintiff seeks the aid of the court (the judicial 
branch) to restrain the defendants from executing a contract to manu- 
facture for the Bethlehem Steel Company articles which are contra- 
band of war, claimed to be intended for shipment to a belligerent op- 
posed to the German Empire. 

I know of no rule of equity which would justify a court, at the suit 
of one citizen of the United States against another citizen, to enjoin 
the carrying out of a contract which such other citizen has to manu- 
facture and sell munitions of war intended for the use of one of the 
adversaries in the pending conflict (this country being neutral as to 
all of the contending nations), if the right of the individual citizens of 
this country to manufacture and sell implements of war to all of 
the belligerents is recognized by both the executive and legislative 
branches of the government. 

It was contended upon the argument that if the questions involved 
are entirely political, the power to deal with the same is not vested in 
the judicial branch of the government, but rests with the executive 
branch. This being so, the contention of the plaintiff, to be successful, 
must rest upon a pecuniary loss sustained by him by reason of the sale by 
a citizen of the United States of munitions of war to the belligerents. 

Treaties between the belligerents, or either of them, and this coun- 
try, and the general rules of international law, must be recognized by 
the courts, and the courts must give force to the same when applicable 
in controversies pending therein. The rights of neutral countries 
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and of the citizens of the neutral countries have been the subject of 
treaties between the United States and the German Empire and its 
predecessors for more than one hundred years. These rights have 
been regarded by this and foreign countries as properly the subject of 
treaties between these countries, enforceable by a citizen, so far as 
this government is concerned, through the executive department. 

The only time that the jurisdiction of a court was invoked in a 
contest of the nature here presented is the suit by this same plaintiff 
during the "Boer War," Pearson el al. vs. Parson et al. (E. D. Louisi- 
ana) 108 Federal Reporter, 461. The plaintiff in this action was 
not then a citizen of the United States, but he joined with him in the 
suit in Louisiana, as plaintiff, a citizen of the United States. The 
suit was to restrain the defendants from shipping horses and mules, 
which were contraband of war, to be used by Great Britain in the 
war then pending between the South African Republic and Orange 
Free State. 

The plaintiff maintained in that suit that he was a citizen of the 
Orange Free State; had property therein; that if munitions of war 
were sold by citizens of the United States to Great Britain it would 
prolong the war, and his property be depreciated in value, and he be 
thereby caused pecuniary loss. 

The court agrees with the decision of the federal court of Louisiana, 
above referred to, so far as it relates to the nature of the action, and 
what it there says with reference to that subject so clearly gives the 
reason for such conclusion that it is here quoted : 

But the nature of this cause is such that none of the considerations hereinabove 
set out need be decided, for the reason that a view of this case presents itself which 
is paramount to all other aspects and leads irresistibly to the conclusion that the 
rule nisi must be denied. 

That view is that the ease is a political one of which a court of equity can take no 
cognizance, and which, in the very nature of governmental things, must belong to the 
executive branch of the government, (p. 464.) 

The present war is as abhorrent to the writer as it is to any other 
humane person, and he heartily approves of all efforts that may be 
made by this or any other government to cause a speedy termination 
thereof. But, as a judge of a court, he is called upon to ascertain and 
declare the law as he believes it to be. All of the treaties between the 
United States and the belligerents and other countries recognize the 
legal existence of a state of war, and provide rules of conduct for bel- 
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ligerents and neutrals when such condition exists. It is to be hoped 
that the reason for such rules will soon cease, and that all civilized 
countries will recognize that between nations there should be a judi- 
cial settlement of international disputes. 

In 1785 this country concluded a treaty with Prussia. By Article 

XII it is provided: 

If one of the contracting parties should be engaged in war with any other power 
the free intercourse of commerce of the subjects or citizens of the party remaining 
neutral with the belligerent power shall not be interrupted. On the contrary, in 
that case, as in full peace, the vessels of the neutral party may navigate freely to 
and from the ports and on the coasts of the belligerent parties, free vessels making 
free goods, insomuch as all things shall be adjudged free as shall be on board any 
vessel belonging to the neutral party although such things belong to an enemy of 
the other. 

A further treaty was concluded between the United States and 
Prussia in 1799. Article XIII thereof contains the following: 

And in the same case of one of the contracting parties being engaged in war 
with any other power, to prevent the difficulties and misunderstandings that usu- 
ally arise respecting merchandise of contraband, such as arms, munitions, and 
military stores of every kind, no such articles carried in the vessels or by the sub- 
jects or the citizens of either party to the enemies of the other, shall be deemed 
contraband so as to induce confiscation or condemnation and a loss of property to 
individuals. Nevertheless, it shall be lawful to stop such vessels and articles, and 
to detain them for such length of time as the captors may think necessary to pre- 
vent the inconvenience or damage that might ensue by their proceeding, paying, 
however, a reasonable compensation for the loss such arrest shall occasion to the 
proprietors, and it shall further be allowed to use in the service of the captors the 
whole or any part of the military stores so detained, paying the owners the full 
value of the same, to be ascertained at the current prices at the place of its destina- 
tion. — Senate Document No. 48, p. 1490. Sixty-first Congress, second session. 

In 1828 a "treaty of commerce and navigation" was concluded. 
This treaty adopted Article XII of the treaty of 1785 and Articles 

XIII to XXIV, inclusive, of the treaty of 1799. 

In the Second Hague Convention, 1907, to which Germany and 
the United States were parties, by Article VII, "a neutral Power is 
not called upon to prevent the export or transport on behalf of one or 
other of the belligerents, of arms, munitions of war, or, in general, of 
anything which can be of use to an army or fleet." Senate Document, 
Vol. 48, p. 2298, 61st Congress, 2d session. 

The proclamation of President Wilson at the commencement of 
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hostilities between the present belligerents calls the attention of the 
citizens of the United States to their rights and liabilities in the pres- 
ent war, and to the duty of the government. It particularly refers 
to the Penal Code of the United States and to the penalties which 
will follow upon a violation thereof by its citizens. In the preamble is 
the following: 

And Whereas, the laws and treaties of the United States, without interfering 
with the free expression of opinion and sympathy, or with the commercial manu- 
facture or sale of arms or munitions of war, nevertheless imposes upon all persons 
who may be within their territory and jurisdiction the duty of an impartial neu- 
trality during the existence of the contest; 

And Whereas, it is the duty of a neutral government not to permit or suffer 
the making of its waters subservient to the purposes of war. 

In the proclamation he says: 

And I do further declare and proclaim that the statutes and the treaties of the 
United States and the laws of nations alike require that no person within the terri- 
tory and jurisdiction of the United States shall take part, directly or indirectly, 
in said wars, but shall remain at peace with all of said belligerents, and shall main- 
tain a strict and neutral impartiality. 

And I do hereby warn all citizens of the United States, and all persons resid- 
ing or being within its territory or jurisdiction, that, while the free and full expres- 
sion of sympathies in public and private is not restricted by the laws of the United 
States, military forces in aid of a belligerent cannot lawfully be originated or 
organized within its jurisdiction; and that, while all persons may lawfully and with- 
out restriction by reason of the aforesaid state of war, manufacture and sell within 
the United States arms and munitions of war, and other articles ordinarily known 
as contraband of war (the italics are by the writer), yet they cannot carry such 
articles upon the high seas for the use or service of a belligerent, nor can they trans- 
port soldiers and officers of a belligerent, or attempt to ■ break any blockade 
which may be lawfully established and maintained, during the said wars, without 
incurring risk of hostile capture and the penalties denounced by the law of 
nations in that behalf. 

This proclamation contains a definite and plain summary of the 
law as it exists to-day, defining the lawful rights and duties of citizens 
of the United States so far as it relates to their intercourse and dealing 
with the belligerents. It expressly recognizes the right of any such 
citizen to ship contraband of war to any of the belligerents at the risk 
of the shipper. 

The Congress has made certain acts of the citizen " offenses against 
neutrality." 

Chapter 2 of the Penal Code, R. S. 5281, et seq. 
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As summarized by titles in the chapter, these acts are as follows: 

(a) Accepting a foreign commission. 

(6) Enlisting in foreign service. 

(c) Arming vessels against people at peace with the United States. 

(d) Augmenting the force of foreign vessels of war. 

(e) Military expeditions against people at peace with the United States. 

The act of selling contraband of war to a belligerent is not made 
an offense by these statutes. 

Writers upon international law agree that the neutral nation must 
be absolutely impartial in its dealings with all of the belligerents. It 
cannot be better stated than as follows: 

By the usual principles of international law, the state of neutrality recognizes 
the cause of both parties to the contest as just — that is, it avoids all consideration 
of the merits of the contest. The idea of a neutral nation implies two nations at 
war and a third in friendship with both. — Moore's International Law Digest, Vol. 
VII, p. 860. 

Mr. Moore, in the same work and same volume, collects the 
state papers on the subject of the right of a private person to sell 
contraband of war to belligerents (p. 955). The Secretaries of 
State and other Cabinet officials from 1793 to the present day, 
whenever they have had occasion to speak upon the subject, have 
always recognized the right of citizens to manufacture and sell the 
same to belligerents. 

In 1793 Mr. Jefferson said: "Our citizens have been always free 
to make, vend, and export arms." 

In Hamilton's treasury circular, Aug. 4, 1793, he speaks as 
follows: 

The purchasing within and exporting from the United States by way of mer- 
chandise articles commonly called contraband, being generally warlike instru- 
ments and military stores, is free to all the parties at war and is not to be interfered 
with. 

Mr. Pickering, Secretary of State, in 1796, said: 

In both sections cited (110 and 113 Vattel) the right of neutrals to trade in 
articles contraband of war is clearly established; in the first, by selling to the war- 
ring powers who come to the neutral country to buy them; in the second, by the 
neutral subjects or citizens carrying them to the countries of the powers at war 
and there selling them. 
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Wheaton's Elements of International law, edition of 1904, page 671, 

says: 

Some writers, overlooking the fact that a neutral has rights as well as a bel- 
ligerent, have laid down the doctrine that the exportation of contraband is a breach 
of neutrality. This opinion has generally been adopted only by those whose views 
of international law have been derived purely from speculation. The practice of 
nations in no way bears out such an assertion. In every war neutrals have traded 
in contraband, but with the risk of having the goods condemned if captured by the 
enemy. Few rules of international law are so certain as that a neutral govern- 
ment cannot be made responsible as for a breach of neutrality because its subjects 
carry on a contraband trade. Thus Bismarck chose to protest more than once 
during the Franco-Prussian war against the supplies of arms and munitions pro- 
cured in England by the government of the French republic. The trade must, 
however, be confined to subjects. If carried on by the government itself it then 
will amount to a violation of neutral duties. America has always maintained the 
right of exporting arms to belligerents in the way of trade; and during the civil 
war the federal government purchased warlike stores from England to the value 
of over £2,000,000. 

It might be added that during that war the Southern Confederacy 
likewise purchased arms and munitions from England. The Federal 
Government during the same war purchased arms and munitions of 
war from France, Germany and Austria. It is a fact also that during 
most of the wars of the past century citizens of neutral countries have, 
without hindrance by their governments, sold arms and other muni- 
tions of war usually to all the belligerents. 

In 1855 Franklin Pierce, then President of the United States, had 
occasion to speak upon this subject in his message to Congress. Mes- 
sages and Documents, Part 1, 1855-56, page 6. There was then pend- 
ing war between Great Britain and Russia. 

It is the traditional and settled policy of the United States to maintain impar- 
tial neutrahty during the wars which from time to time occur among the great 
powers of the world. . . . Notwithstanding the existence of such hostilities, our 
citizens retain the individual right to maintain all their accustomed pursuits, by 
land or by sea, at home or abroad, subject only to such restriction in their altera- 
tion as the laws of war, the usage of nations, or special treaties may impose. ... In 
pursuance of this policy the laws of the United States do not forbid their citizens 
to sell to either of the belligerent powers articles contraband of war, or take muni- 
tions of war or soldiers on board their private ships for transportation; and although 
in so doing the individual citizen exposes his property or person to some of the haz- 
ards of war, his acts do not involve any breach of national neutrality, nor of them- 
selves implicate the government. Thus, during the progress of the present war in 
Europe, our citizens have, without national responsibility therefor, sold gun-powder 
and arms to all buyers, regardless of the destination of these articles. 
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It is interesting and instructive to note in what a strenuous manner 
both the Federal Government and the Confederate States sought to 
supply themselves with arms and munitions purchased from the citi- 
zens of most of the countries now engaged in war. 

British Counter Case, Tribunal of Arbitration at Geneva, Vol II, 
pages 70 to 83 inclusive. 

Further references to writers upon this subject and to public docu- 
ments would unduly prolong this opinion. 

The right to manufacture and sell to belligerents by a citizen of 
a neutral country is universally recognized. Though we may all hope 
that the time is near at hand when war will be no more between civ- 
ilized nations, yet we must recognize that at the present time war for 
the settlement of international disputes is legal. Most of the treaties 
and conventions between the nations have only gone so far as to pro- 
mulgate rules to ameliorate conditions brought about by a state of 
war and the suffering of those stricken in war, all, in effect, being in 
recognition of the right to make war for the settlement of international 
disputes. 

In this connection it should be borne in mind that very recently 
this subject has been one of controversy between the United States 
and Germany. It will be recollected that Germany vigorously pro- 
tested against the United States Government permitting its subjects 
to manufacture, sell, and deliver munitions of war to the allies. On 
the twenty-second of April of this year (1915) Secretary of State 
William Jennings Bryan replied to the claims of the German Govern- 
ment, and to its protests against the subjects of the United States 
furnishing munitions of war to the allies in the following manner: 

In the third place I note with sincere regret that in discussing the sale and ex- 
portation of arms by citizens of the United States to the enemies of Germany, your 
excellency seems to be under the impression that it was within the choice of the 
government of the United States, notwithstanding its professed neutrality and its 
diligent effort to maintain it in other particulars, to inhibit this trade, and that 
its failure to do so was manifestly an unfair attitude toward Germany. This gov- 
ernment holds, as I believe your excellency is well aware, and as it is constrained 
to hold in view of the present undisputed doctrine of accepted international law, 
that any change in its own laws of neutrality during the progress of a war which 
would affect unequally the relations of the United States with the nations at war, 
would be an unjustifiable departure from the principles of strict neutrality by which 
it has consistently sought to direct its actions, and I respectfully submit that none 
of the circumstances mentioned in your excellency's memorandum alters the prin- 
ciples involved. The placing of an embargo on, the trade in arms at the present time 
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would constitute such a change and be a direct violation of the neutrality of the United 
States. It will, I feel assured, be clear to your excellency that, holding this view 
and considering itself in honor bound by it, it is out of the question for this govern- 
ment to consider such a course. 

In view of the well-settled principles of international law, it must 
be apparent that the relief sought by the plaintiff herein is "political 
rather than legal," and for this court to grant the relief sought would 
be to entertain jurisdiction upon a matter exclusively within the poli- 
tical and executive branch of the federal government. 

The distinction between a civil and criminal action for conspiracy is that in 
a civil action for damages instituted against members of conspiracies, the gist of 
the action is the damage; while in a criminal prosecution for the offense of conspir- 
ing, the gist of the action is the conspiracy. The general definition of a conspiracy 
is that it is a combination of two or more persons to do a criminal or unlawful act, 
or to do a lawful act by criminal or unlawful means. — - Martens vs. Reilly et al., 109 
Wis., 464. 

In the same case it is said "the word 'unlawful' is not confined to 
criminal acts; it includes the wilful actionable violation of civil rights." 

As bearing upon the contention of the learned counsel for the plain- 
tiff that if the act of the defendants was immoral, even though not 
criminal, still the plaintiff can recover in the action, the court directs 
attention to the following quotation from a recent decision of the 
Supreme Court of this State, several times repeated in prior decisions: 

An act legal in itself, in that it does not offend against the criminal law, and 
the injuries are damnum absque injuria, regardless of its violation of moral standards, 
whether such act be the one perpetrated or the means used to that end, generally, 
if not the subject of a civil action for damages when done by one person, is not if 
done by many acting in concert. Gebhardt vs. Holmes, 149 Wis., 428, p. 444. 

Since the oral argument of the case, additional briefs have been 
filed by the plaintiff's attorney and other counsel. In one of the briefs 
the court finds this statement as to the nature of the decision called 
for from the court by the suit of the plaintiff, in the following language : 

A favorable decision in the interest of the plaintiff in this case will mean more 
than a mere protection of the individual property rights of the plaintiff; and it can 
readily be seen that the object and purpose of this litigation is not solely for the 
purpose of conserving dollars and cents, but that it is for the purpose of saving 
human life and human limb and to bring about a speedy termination of this terrible 
conflict. 
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Repeatedly in the oral argument and in his brief, the learned coun- 
sel for the plaintiff in this case states that the plaintiff brings this 
action to protect himself from pecuniary loss, and that upon any other 
theory he cannot maintain his action. Both the plaintiff's attorneys 
and the counsel who is with him upon the brief are too eminent in their 
profession to seriously contend that the court (the judicial branch of 
the government) is vested with power and authority to modify 
treaties and rules of international law; yet they insist that this court 
should decide this application in favor of the plaintiff as furthering 
the objects and purposes of the litigation "to bring about a speedy 
termination of this terrible conflict." 

To grant the relief sought by the plaintiff is to judicially interfere 
with the defendant exercising a commercial right, political in its nature 
and expressly recognized and protected by the executive department 
of our government. The division of this government into the legis- 
lative, executive and judicial departments is a distinguishing feature 
of our American policy, and it is essential to its existence that each 
of these departments shall be independent of the other. This is funda- 
mental and organic. It would be just as dangerous to its stability for 
the judicial department to override the others as for the executive or 
the legislative departments so to do. The end sought to be obtained 
by this plaintiff is admittedly to enjoin the defendant from the exer- 
cise of a right not in any sense appertaining to him as a citizen of this 
country. The right of the defendant as a subject of the United States 
to manufacture and sell contraband articles, with the risk of having 
the goods condemned if captured, has been recognized by all the na- 
tions of the earth since the administration of President Washington, 
as a practice violative of neither the laws of nations nor the standards 
of neutrality. The right of neutral individuals to trade with any of 
the belligerents is a question dealing primarily with privileges recog- 
nized and prescribed by the tenets of international law, the perform- 
ance, regulation and protection of which rests solely with the executive 
department. If the judiciary, even remotely or indirectly, should in- 
vade the field of any such right, it would thereby interfere with, if not 
deny, to the subjects of this country the exercise of those prerogatives 
which are expressly guaranteed to them through the executive depart- 
ment. If the judiciary could, by the exercise of any jurisdiction, 
grant the relief, directly or indirectly, which is ultimately prayed for 
in the case at bar, then its decree would be, in effect, a judicial man- 
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date to the executive department of our government that it may deny 
to the people of this country the enjoyment, as well as the exercise, of 
those political privileges which, from time immemorial, have been 
guaranteed by the nations of the earth to the subjects of every neutral 
state. 

In the discharge of their duties courts must religiously confine 
themselves to the exercise of the judicial function, irrespective of 
whether the result reached squares with the court's view of national or 
international morality, or the judge's personal view of public or private 
sentiment. If the principles of international law, the commands of 
treaties, which are the law of the land, or the constitutional limita- 
tions placed upon the judiciary under our form of government, be 
regarded as vicious, confusing or embarrassing, the remedy must be 
sought elsewhere than in the courts. 

As illustrating these general principles that each department of 
our government has the right to administer the duties imposed upon 
it, I refer to Mississippi vs. Johnson, 4 Wallace 475, which was a bill 
to enjoin the President of the United States and the Secretary of War 
from carrying into effect in the State of Mississippi certain "noxious 
provisions" of the Reconstruction Act of 1867. The Supreme Court 
of the United States, after denying that it possessed any jurisdiction 
to enjoin the President in the performance of an executive and political 
duty, speaking through Mr. Chief Justice Chase, used the following terse 
and applicable expression: 

An attempt on the part of the judicial department of the government to 
enforce the performance of such duties by the president might be justly charac- 
terized in the language of Chief Justice Marshall as "an absurd and excessive 
extravagance." 

Counsel for the plaintiff readily conceded upon the argument that 
unless there is actionable wrong done or threatened by the defendant, 
no action in equity exists. War, to-day, is recognized by all nations, 
as a legal act, when it is declared and conducted according to the rules 
of international law. When nations of the earth are ready to condemn 
war and accept the decision of an international court in lieu thereof, 
then the principle here urged by the plaintiff will become one of the 
governing rules of man, and any one thereafter engaged in committing 
or furthering a state of war will be doing an act prohibited by the law 
of nations. It, therefore, follows that citizens of a neutral govern- 
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ment who have the right to trade with a belligerent and furnish arms 
and munitions of war, cannot be said to be engaged in doing an unlaw- 
ful and immoral act in view of the well recognized fact that for so many 
years such conduct has been recognized and permitted by treaty 
and well settled principles of international law. It is the convention 
of nations that makes international law, and not the wishes or deci- 
sions of the courts. The courts have the duty of construing the rules, 
as laid down by the nations in their conventions, out of which arise the 
principles governing them in their relations with each other; but the 
courts cannot, in the face of the well settled principles of international 
law as here indicated, hold or conclude that the doing by a citizen of 
an act which the executive branch of the government recognizes in 
the light of the law of nations to be legal and lawful, is an unlawful 
and immoral act of such a character as to give rise to that species of 
actionable wrong without which the jurisdiction of a court of equity 
cannot attach. 

Passing the proposition that upon the facts stated the plaintiff has 
a complete and adequate remedy at law if it appears that he has sus- 
tained an actionable wrong, we must inquire whether the facts which 
he alleges to exist constitute a cause of action in equity. Counsel has 
argued with great force that the act of war is an immoral act, that a 
conspiracy to aid an immoral act may be made the foundation of a 
suit to prevent its commission. He has described with graphic power 
the horrors of war, and appealed to the higher instincts of man, with 
which sentiments this court, together with the great body of the Ameri- 
can people agree. 

Again, it is a rule of law which governs both an action in equity 
and an action at law in this state, that one who seeks to recover for a 
conspiracy must show that he has sustained damage; that the damage 
which he has sustained is the proximate result of the acts or threatened 
acts of the defendant. 

The plaintiff, a citizen of the United States, maintains in his affi- 
davit that he is the owner of securities of the German Empire; that, if 
the war continues, his securities will diminish in value, and that the 
furnishing of shrapnel shell to the countries at war with Germany will 
cause prolongation of the war, and depreciation of his securities, and 
consequent loss to him. The mere statement of the fact seems to the 
court an answer to the contention of the plaintiff. In such a case as 
the present one, where the aid of equity is invoked to protect property 
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rights, the injury apprehended must be a clear and reasonable one, 
proximately resulting from the act sought to be enjoined. The in- 
jury apprehended seems to be remote, indistinct, and entirely specu- 
lative. When an injury may be said to be the proximate cause of the 
damage to another has been many times defined by the Supreme Court 
of the State of Wisconsin. The allegations of this affidavit fall far 
short of showing such casual connection between the injury complained 
of and the damages apprehended by the plaintiff. 

The allegation that the war would cease if the shipment of shrapnel 
shell is stopped is only an expression of opinion, hope, or expectation, 
and is not susceptible of proof, and cannot be made the basis of judi- 
cial action. 

In order that this court may interfere to prevent the examination 
of the defendant, it must appear from the facts stated in the affidavit 
that the plaintiff has no cause of action against the defendants; in 
other words, the affidavit is not required to state a cause of action, but 
if it appears from it that he may have a cause of action, the court can- 
not restrain the examination. 

In view of the decision of the Supreme Court of Wisconsin, in State 
vs. T. M. E. R. and L. Co., 136 Wis., 179-192, holding that "the 
courts . . . when the futility of the alleged attempt to institute a suit 
is manifest, should not only prevent an examination but should dis- 
miss the ostensible actions," it therefore becomes the duty of the court 
here, in view of the conclusion reached, to prohibit the examination 
and direct the dismissal of the action. 

Dated, Milwaukee, Wis., May 29, 1915. 
By the court: 

W. J. Turner, 

Circuit Judge. 



